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THE HONORABLE MELVIN R. WRIGHT
DEPUTY PRESIDING JUDGE OF THE CIVIL DIVISION
SUPERIOR COURT OF THE DISTRICT OF COLUMBIA

Judge Melvin R. Wright was appointed to the Superior Court of the District of
Columbia in 1998 by President William Jefferson Clinton.

Judge Wright was born in Baltimore, Maryland. He attended Calvin Coolidge
High School in Washington, D.C. and graduated in 1968. He received his Bachelor of
Arts degree in political science from the University of the District of Columbia in 1977
and his law degree in 1982 from the Georgetown University Law Center in Washington,
D.C.

Judge Wright joined the Superior Court of the District of Columbia as a Landlord
and Tenant/Small Claims Clerk in June 1972. As a result of several promotions, he
performed as a Bailiff in 1973; a Civil Pretrial Clerk, and later as a Civil Courtroom
Clerk in 1974; and a Civil Motions Clerk in 1977.

In June 1981, Judge Wright obtained a judicial clerkship with the late Superior
Court Associate Judge Robert A. Shuker, in which he worked in felony trials. From
January 1983 through January 1986, Judge Wright was an Assistant U S, Attorney for the
District of Columbia, rotating through the misdemeanor, appellate, grand jury, and felony
trial sections of the Office. In February 1986, Judge Wright joined the law firm of
Montedonico, Hamilton & Altman as an Associate Attorney, where he worked on civil
and criminal trials. He became a partner with the firm in September 1991, and remained
there until his appointment to the bench in 1998.

From April 1998 to December 1998 he served in the Juvenile Trial Branch. From
January 1999 through December 2000 Judge Wright was assigned to the Criminal
Division where he conducted jury and non-jury felony trials, bond and show cause
hearings, sentencings, and other criminal related proceedings. Additionally, Judge Wright
conducted neglect and abuse review hearings until January 2001. From January 2001 to
December 2002 Judge Wright was the Presiding Judge for the Superior Court Drug
Intervention Program (Drug Court), where he monitored and conducted review hearings
for drug addicted persons. Judge Wright was assigned to a civil trial calendar from
January 2003 to December 2007 where he decided numerous civil pleadings, conducted
various hearings and pretrial conferences, and presided over jury and non-jury trials. In
January 2008 Judge Wright was appointed Deputy Presiding Judge for the Civil Division
by Chief Judge Rufus King III, where he is currently assigned.

Judge Wright was a member of the Task Force on Gender Bias in the District of
Columbia Courts in 1991 and 1992, and he continues to serve as a Member on the Board
of the Robert A. Shuker Scholarship Fund, an organization which raises money for
District of Columbia students who wish to attend college and law school.
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Lawyers of America for the past fifteen years. Mr. Kloress firm prosecutes serious
plaintiffs’ medical malpractice actions in Maryland, Virginia, the District of
Columbia and nationwide under the Federal Tort and Military Claims Acts. Mr.
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L ASSESSING AND EVALUATING THE MALPRACTICE CASE:
PLAINTIFF'S VIEW

BRUCE J. KLORES, ESQUIRE
Bruce J. Klores & Associates, P.C.
1735 20" Street, N. W.
Washington, D. C. 20009

www klores.com

A. What Is or Isn’t Malpractice

The standard medical malpractice case is a negligence action, and requires a
showing of (1) the applicable standard of care; (2) deviation therefrom; and (3) a causal
relationship between such deviation and the patient’s injury. See generally Morrison v,
McNamara, 407 A.2d 555 (1979).

@ Standard of Care

The particular medical conduct in your case is judged against the “standard of

care” practiced by those in defendant’s profession acting in the same or similar circumstances.
We employ a “national standard of care” in the District of Columbia. See Morrison, supra, see
also Travers v. District of Columbia, 672 A.2d 566 (1996), Nwaneri v. Sandridge, 931 A.2d 466
(2007); Strickland v. Pinder, 899 A.2d 770 (2006); Snyder v. George Washington University,

890 A.2d 237 (2006).
In March, 2001, the District of Columbia Court of Appeals in Hawes v. Chua, 769

A.2d 797 (2001) set forth the legal principles to be used to establish national standard of care
testimony. These include:

(D The course of action that a reasonably prudent physician within the
defendant’s specialty would have taken under same or similar
circumstances;

(2)  The course of action or treatment that is followed nationally;

(3)  The fact the District of Columbia follows a national standard of care is
insufficient in and of itself to establish the national standard of care;

(4)  Indemonstrating that a particular course of action or treatment is followed

nationally, reference to a published standard is not required, but can be



important;

(5)  Discussion of the course of action or treatment with doctors outside the
District of Columbia at seminars or conventions;

(6)  Anexpert's personal opinion does not constitute a statement on the
national standard of care; and

(7)  National standard of care testimony may not be based upon mere
speculation or conjecture.

Failing to establish the “national standard” of care, your expert's familiarity with it, and

the factual basis for said familiarity can easily be fatal to your case. Read Hawes v. Chua. Send

it to your experts. Write out the list of qualifying questions you will ask and make sure your
experts are prepared for cross-examination. You can anticipate the cross by reading cases like
Nwaneri and Snyder cited above.

(II) Deviation

Plaintiff must show that the defendant’s action or failure to act was not in accordance

with the standard of care. In almost all cases, this deviation from the standard of care must be

proven via expert testimony. See Martin v. Washington Hospital Center, 423 A.2d 913 (1980).

An exception may be made in cases where the physician’s negligence is clearly recognizable as
such by lay jurors. The typical example occurs where a surgeon leaves a foreign object (like

metal scissors) within his patient. See e.g., Burke v. Washington Hospital Center, 475 F.2d 364

(D.C. 1983). Even in these cases, however, it is generally a simple matter, and advisable, to
obtain the testimony of an expert, unless the anticipated value of the case makes it inappropriate.
If that is the situation, you probably should think twice about taking the case in the first place.
(III) Proximate Cause
If the defendant’s deviation from applicable medical standards is shown, plaintiff must
additionally show that the act or omission complained of was a proximate cause of the plaintiff's

injury. Causation generally requires expert testimony as well. Sec Mattin and Burke, supra.

«Proximate Cause” is defined generally by D.C. Standardized Civil Jury Instruction No. 5-12 as
an act or failure to act which “played a substantial part in bringing about the injury or damage”

and where the injury or damage was a “direct result or a reasonably probable consequence of the



act or failure to act.” The expert’s opinion evidence on causation should be expressed to a
reasonable degree of medical certainty or probability. The deviation can be “a,” not necessarily

“the,” proximate cause. Stickley v. Chisholm, 765 A.2d 662 (2001).

B. Screening The Case — The Initial Evaluation
D Evaluating the case

Medical malpractice cases are expensive to prosecute, primarily because of the cost of
medical expert review and testimony. It is not uncommon for a plaintiff to spend $100,000.00
before trial, and another $100,000.00 at trial in a serious case. Thus, before committing
resources to the case, a practitioner will wish to scrupulously evaluate the merits and especially
the potential damages associated with a prospective client’s claim.

Many of the potential medical malpractice clients who consult with an attorney are
convinced that they have been victims of negligent treatment, simply because of a bad result, or
because no one ever explained “what went wrong.” As noted in D.C. Standardized Cjvil Jury
Instructions § 9.06 however, a physician is not negligent simply because his efforts were
unsuccessful. A successful plaintiff must show that their injury resulted from the defendant's
departure from applicable standards. The most egregious or unfeeling act of negligence is not
actionable unless it somehow costs the plaintiff. Likewise, the failure to explain a bad outcome
may be bad medicine, but it's not malpractice in the legal sense.

Additionally, counsel will wish to determine whether the damages are recoverable
(medical expenses, lost wages, etc.) warrant the exertion of resources necessary to prosecute the
lawsuit. If, for example, the defendant emergency room physician negligently fails to diagnose
appendicitis, and your client suffers through an unnecessary day of painand suffering before the
proper diagnosis is made, clearly you have a breach of standards proximately causing your client
harm, but damages do not warrant the cost of bringing suit.

Potential limitations or bars to recover (contributory negligence, mitigation principles,
sovereign immunity, statutes of limitations, etc.) must be considered as well. Perhaps most

important in your evaluation are the intangible factors that experienced trial attorneys always

evaluate:



L. Is the potential plaintiff sympathetic, likeable and believable?

2. Is there a cohesive, understandable an appealing theory of liability?

3. What about the defendant - is he or she likely to appeal to the jurors?

4, Is the venue favorable?

> Are there caps in the jurisdiction?

6. Are there “skeletons” in anyone’s closet (i.e., the plaintiff has a criminal
record, or better yet, the defendant does!).

7. Have medical records been altered? See District of Columbia v. Perez,
694 A.2d 882 (1997) (jury entitled to resolve every factual issue against
the defendant because defendant falsified medical records, n.8). (Attached)

8. What are the “trends” in malpractice cases?

(II) Retainer Agreement
If you are interested in the case, then the client must sign a retainer agreement which

clearly sets forth the terms of your employment. Medical malpractice cases are often referred by
other attorneys. Because of this, fees may often be shared. Each jurisdiction’s ethical rules

concerning fees and fee sharing should be checked. In Washington, D.C., the fee sharing must be

disclosed to the client.

C. The Need For And Benefits of Expert Consultations and Reviews

Upon deciding to consider a case, counsel will, of course, obtain the client’'s medical
records for review. Keep a clean copy of the chart and segregate it. It is usually advisable to
obtain the full record, rather than a chart abstract, despite the cost. Chart abstracts generally
contain such documents as operative reports and discharge summaries, which are composed after
the fact and often times are defensively written. One never knows which section of the chart -
medical records, progress notes, flow charts, etc., or bills, will contain evidence of malpractice,
later explained away or ignored in typewritten summaries. Once the complete chart is obtained,
counsel should become thoroughly familiar with the records in order to facilitate an intelligent

consultation with an expert. There are various medical texts and medical-legal texts which



counsel may consult in evaluating records. The Internet is very helpful for medical research. A
list of valuable Internet sites is attached.

In the initial consultation with the medical expert, there are several factors to keep in
mind, particularly if it is the first encounter with this expert. First, enhance your own credibility
by knowing the record and the issues and emphasizing that you want an objective review. If your
case is not meritorious, you want to know this. Get your important points out quickly. Be
prepared to define the “reasonable and prudent physician.” (See General Standard of Care of
Professionals Standardized Civil Jury Instructions for DC § 9.02.)

You may have to overcome the expert's natural identification with a colleague. You
should emphasize that your client is innocent and gravely injured. Be certain to reach a clearly
understood agreement as to fees, review time, and the expert’s availability for testimony. There
are many experts who are willing to review records and render an opinion, but who are not
willing to testify to that opinion in court. If such is the case, you will certainly want to know this
before contracting with the expert. Find out if the witness has ever testified for a plaintiff, and
how many times he or she has testified overall.

In your initial contact, identify all potential defendants to cover possible conflicts of
interest an expert may have with respect to testifying. Tell the expert and have him agree that
your discussions are privileged. This will help prevent the other side from calling him or her, if

the expert is so inclined. Turner v. Thiel, 262 Va. 597 (2001). (Once the expert reviews a case

for one side, he may be barred from testifying for the other.)

When forwarding medical records to your expert, keep in mind that whatever you send
her may ultimately be discoverable and should thus be factual and preferably brief, Place the
records in comprehensible and easily readable order to avoid the risk of the expert charging $500
an hour, or more, to perform this task for you. Keep an exact paginated copy of all records
forwarded to an expert for yourself so you can easily discuss the records with your expert by
telephone. Make sure the expert is apprised of any time constraints you have concerning filing
dates, particularly your 26(B)(4) designation. A personal meeting with the expert or a
videoconference before he or she is designated should be the rule, unless entirely impractical.

Assess the witness's ability to communicate. Evaluate collateral and impeachment matters such



as the amount of money the expert earns testifying, as this information may come out at trial.

D. Professional Ethics

Professional responsibility and common sense dictate that an attorney refrain from
bringing a professional negligence action unless he or she has a good faith belief in the merits of
the claim. The Rules provide that an attorney’s signature on a pleading certifies his or her belief,
formed after reasonable inquiry, that the pleading is well grounded in fact and supported by
existing law, or at least by a good faith argument for modification of existing law. By signing a
pleading, an attorney further certifies that it is not interposed for any improper purpose “such as
to harass or to cause unnecessary delay or needless increase in the cost of litigation.” Attorneys
who violate the Rules or case law are subject to sanctions, including reasonable expenses of the
opposing party. Such expenses include reasonable attorney’s fees.

What constitutes “reasonable inquiry?” In addition to consulting carefully with your
client, reviewing medical records, consulting medical and legal literature, etc., District of
Columbia law suggests your case should not be filed without first consulting with a
knowledgeable medical expert to determine whether the complaint is well grounded in fact. See

Apperson v. Greater Southeast Community Hospital Corporation, 118 WLR 1341 (1990)

(Attached). In Maryland, a malpractice claim must be certified by a qualified expert within
ninety days of the filing of a claim. See Md. Cts. & Jud. Proc. Code Ann. § 3-2A-04(b). This
one section of the Maryland Code has spawned countless appeals and draconian results.
Notwithstanding the above, if your client comes to you on the verge of the statute of
limitations and you do not have time for an expert review, but are interested in the case, you

should preserve the Statute of Limitations.

E. Statutes of Limitations

In the District of Columbia, the statute of limitations for medical malpractice actions,
including survival actions, but excluding wrongful death, is three years. D.C. Code § 12-301(8).
Wrongful Death actions are governed by a one-year statute. D.C. Code § 16-2702,

The Discovery Rule is recognized in the District of Columbia and is set out in Bussineau



v. Georgetown Hospital, 518 A.2d 423 (1986). When the Discovery Rule applies, the statute of
limitations would begin to run when the plaintiff (1) knows or should have known after
reasonable inquiry of an injury; (2) knows of the injury’s cause in fact; and (3) has some evidence
of wrongdoing. See also Dawson v. Eli Lilly, 543 F. Supp. 1330 (1982).

The Continuing Treatment Rule is also recognized in the District of Columbia. See Page
v. USA, 729 F.2d 818 (1984). Concealment also would extend the statute. See Weisberg v.
Williams Connolly and Califano, 390 A.2d 992 (1978). Disability of the plaintiff, including
minority and mental incapacity, is codified in the D.C. Code at § 12-301 , €t. seq. and when

appropriate, extends the statute.

Laches is recognized as an equitable defense in the District of Columbja, See American

University v. Burka, 400 A.2d 737 (1979).

F. Who To Sue/Vicarious Liability/Agency

This is a tricky question. In some hospitals both the physicians and nurses who may be
responsible for caring for your client are agents or employees of the hospital. In that instance,
once you are satisfied of agency and have resolved questions of insurance coverage, you may
consider dismissing the individual defendants without prejudice, the hospital agreeing it is
responsible as a matter of law for their acts or omissions. In many cases, however, a client will
‘have a “private attending physician” such as the “K” Street obstetrician who delivers your client
at George Washington University Hospital. In these cases, the institutional defendant may
successfully argue there is no vicarious liability for the acts or omissions of an independent
contractor.

Theories of hospital liability for “private” doctors or groups or in certain cases for
everyone on staff at the institution are continually evolving. Federal Medicare Regulations seem
to impose a non-delegable duty on hospitals which may make the institution liable for all health
care providers acting within its walls. (42 CFR § 482). Many states have addressed “corporate
liability” issues recognizing broad duties extending to acts or omissions in the institution. See

e.g., Thompson v. Nason Hospital, 591 A.2d 703 (Pa. 1991).

Apparent and/or ostensible agency arguments are often made in malpractice cases. The



resolution of these issues are fact and jurisdiction specific. In Maryland see Mehlman v. Powell

378 A.2d 1121 (1977); in D.C. see Street v. Washington Hospital Center, 558 A.2d 690 (1989).

If, however, the private attending is assisted by residents who are employed by the hospital, you
should establish what each of those residents did in order to make a determination as to whether
the hospital can remain in the lawsuit on that theory. The hospital’s residents are generally held
to the same standard as private physicians. Alden v. Providence Hospital, 283 F.2d 163 (1967).

G. Damages
There are no damages caps in the District of Columbia save the good common sense of

the jury and the trial judge. Maryland caps pain and suffering (Md. Code Cts. & Jud. Proc. § 11-
108 and § 3-2A-09) and Virginia caps medical malpractice actions entirely (Va. Code Ann. §
8.01-581.15). Each state cap has inflationary adjustments. A good way to initially determine the
types of allowable damages in a malpractice case is to consult the jurisdiction’s jury instructions.
Punitive damages are rare in malpractice cases.

Wrongful Death and Survival Action damages are sometimes confusing. A good

discussion on wrongful death action damages appears in Runyon v. District of Columbia, 463

F.2d 1319 (1972), and Doe v. Binker, 492 A.2d 857 (1985). Survival Action damages inure to
the decedent’s estate and consist of probable net future earnings, reduced to present value and
then reduced further by taxes, the decedent’s own consumption for personal maintenance and the
amount that those collecting under the Wrongful Death Act would receive for support. (See
generally, Standardized Civil Jury Instructions for DC § 14.01 et seq.).

Wrongful Death Act damages, on the other hand, are specifically designated to the next of
kin, typically the surviving spouse or children. Who qualifies as next of kin varies by
jurisdiction. These include pecuniary losses (typically the shares of each in the decedent’s
income for the joint life expectancy of the next of kin and the decedent); and loss of services,

including guidance and advice. See Binker. Grief is not recoverable in the District of Columbia

in death cases, but it is in Maryland and Virginia.

Loss of consortium is recognized in the District of Columbia as an independent claim. If

your clients are common law married, they can bring a claim for loss of consortium, assuming



they were married at the time of the incident. See Stager v. Schneider, 494 A 2d 1307 (1985).
The Collateral Source Rule is followed in the District of Columbia. See Jacobs v. H.C. Rust Co.,

355 A.2d 6 (1976). A jury therefore should not hear that your client's medical bills have been
paid by a third party insurance company. However, this does not mean that a private insurance
company cannot assert a lien for these medical expenses. Moreover, if your client's medical bills
have been paid by the District of Columbia or Medicare, you are obliged to take certain
affirmative action towards repayment or run the risk of personal liability or sanctions. Medical

Care Recovery Act, D.C. Code § 3-501, et seq.

H. Alternate Theories of Liability

Along with the straightforward medical negligence claim described above in Section A,
there are various alternative theories of medical liability, including but not limited to:

) Lack of Informed Consent. See Anderson v. Jones, 606 A.2d 185 (1992),

(i)  Abandonment of a patient. See Miller v. Greater Southeast Community
Hospital, 508 A.2d 927 (1986); and

(i)  Breach of the physician/patient privilege. See Vassiliades v. Garfinckel’s
Brooks Brothers, 492 A.2d 580 (1985).

(iv)  Warranty of result. See Scarzella v. Saxon, 436 A.2d 358 (1981).

L The New District of Columbia Medical Malpractice Act

The Medical Malpractice Amendment Act of 2006, D.C. Code §16-2801 et seq. is based
on a series of recommendations that a D.C. City Council Special Task Force on Medical
Malpractice issued.

The Task Force concluded that fostering early settlements, and a more stringent policing
of the medical profession were key elements of any legal reform needed in this area. Once the
law was passed, the Judges of the Superior Court worked closely with the Bar to implement two
main litigation related changes required by the Act:

1. That the plaintiff must send the proposed defendant(s) an intent to sue letter, and

cannot file a lawsuit for ninety days thereafter;



2. That all malpractice cases are referred to Court ordered mediation immediately

after filing.

At the time of this writing, the reviews are mixed as to whether the mandatory early
mediation has been successful. However, the general sense is that certain cases have settled early
and certain less meritorious cases have been weeded out by the process.

With the passage of the Medical Malpractice Amendment Act of 2006, all local
jurisdictions now have pre-suit filing requirements. In Virginia, see Va. Code Ann. § 8.01-581.2;
Va. Med. Mal. R. Prac. R. 1 et seq.; in Maryland, see Md. Cts. & Jud. Proc. Code Ann. § 3-2A-
01 et seq. Likewise an administrative claim (SF-95) must first be filed in any Federal Tort
Claims Act case (28 U.S.C. § 2675).

J. Tidbits/Updates
A. Independent Medical Examinations: Superior Court Rule 35

) Party being examined has the right to have an attorney present,
Moore v. Washington Hospital Center, 124 WLR 2015 (1996).

(ii)  Taping held permissible, Langfeldt-Haaland v. Saupe Enterprises,
768 P.2d 1144 (1989).

B.  Experts
) Ethical issues of physicians testifying “against” patient discussed in

Butler-Tulio v. Scrogg Insurance. 774 A.2d 1209 (Md. Ct. Spec.
App. 2001).

(ii)  Experts’ earnings admissible. Wrobleski v. deLara, 727 A.2d 930
(Md. 1999).

(iii)  Experts’ relationship to defendant’s insurer admissible. Lombard

v. Rohrbaugh, 551 S.E.2d 349 (Va. 2001).

C.  Videotapes
(i) May be admissible under the learned treatise exception to prove

standard of care. Costantino v. Herzog, 203 F.3d 164 (2nd Cir.
2000)

10



D. Jury Instructions
1) Pannu v. Jacobson, 909 A.2d 178 (2006). Trial judge in medical

malpractice case must give a general negligence like instruction
that the duty of care rises with the risk of harm.
E. Informed Consent
Whether patient was informed of risks of surgery not relevant to the
standard of care determination in cases where informed consent not an
issue. Hayes v. Camel, 977 A.2d 880 (Conn.) 2007.
F. Wrongful Death
Himes v. Medstar, U.S.D.C. 2010 CA 8-1804, adult children qualify as
beneficiaries under D.C. Wrongful Death Act.
K.  HIPPA

The old adage (correct or not) in malpractice litigation was that by filing a lawsuit against

a doctor, the plaintiff puts his medical condition at issue, and therefore “waijves his medical
privilege.”

Right or wrong, such a common law analysis has now given way to the Health Insurance
Portability and Accountability Act of 1996 ("HIPAA™).

For purposes of malpractice litigation HIPPA has two important effects:

() The client’s authorization to release medical records must be HIPPA
compliant (see e.g. attached); and

(i)  defense attorneys must now ask the Court for permission to speak to
plaintiff’s treating physicians ex parte.

Because treating physicians can offer valuable assistance to either side at trial, but in
many cases particularly for the defense, you must be prepared for the inevitable motion to allow
defense counsel to have ex parte contacts with treaters. At the time of this writing, there is an
almost even split amongst Superior Court judges on this issue. A sample motion and opposition
are attached which lay out the arguments for and against ex parte communications.

As a plaintiff’s attorney, I oppose ex parte contacts for a number of reasons. First,

notwithstanding a Court Order ostensibly restricting the scope of the discussion between defense

11



counsel and the treater to “only the facts”, private meetings can be an invitation to expand these
discussions, particularly when the treater is insured by the same entity as the defendant or
perhaps himself represented by the interviewing lawyer. Second, the thought that defense

counsel is speaking to someone’s physician over the patient’s objection is abhorrent to most of

our clients.

L. Contribution Amongst Joint Tortfeasors

When two or more defendants are joined in an action, and a plaintiff settles with one, the
minefield of computing the credit the non-settling defendant may be entitled to receive is laid.
Meany states (i.e., Maryland and Virginia) have statutorily addressed credit issues, or adopted the
“Uniform Contribution Amongst Joint Tortfeasors Acts.” Md. Cts. & Jud. Proc. Code Ann. § 3-
1401 et seq.; Va. Code Ann. § 8.01-34.

The bottom line is that the plaintiff’s attorney must be acutely aware of the potential
ramifications of a partial settlement, and make sure that his client is fully advised as well.

Generally speaking, a non-settling defendant is entitled to a pro-rata reduction off the
verdict if the settling defendant is determined to be a joint tortfeasor through either agreement or
judicial finding. The non-settling defendant is entitled to a pro-tanto (dollar for dollar) credit if
the settling defendant is not a joint tortfeasor. Good discussions on this issue can be found in

Paul v. Bier, 758 A.2d 40 (2000), and Berg v. Footer, 673 A.2d 1244 (1996).
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